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 apk file. as to any negligence in the exercise of that right; that the plaintiff was negligent in the manner in which he proceeded; that he was negligent in voluntarily entering upon the waters of the river. He testified that he knew there were mud holes in the river. He did not know how far from the shore the place was where the defendants' boats struck him. He testified that he knew of the danger of
swimming in the water, but that he had never been told of the danger of swimming in the mud or mud holes. He said that he did not know there were rocks in the water, or rocks in the river. He said that he saw rocks in the river, but did not know they were rocks and did not know they were dangerous. It is to be observed that he said that he knew there were rocks in the river, and, further, that there

were rocks in the river which were dangerous. He saw these rocks and knew they were dangerous. It is perfectly obvious that these statements from the plaintiff in the record were all made at a time when he was testifying in the case and after he had filed his complaint. We have held many times that the learned counsel for the defendant, knowing when a pleading had been filed in the case and
knowing that the plaintiff would testify as he did, might have properly objected, but there is no showing that the objections were ever made at the trial. We think that objection was waived. We have heretofore defined the duty of a landowner to a trespasser upon his property. The duty and the negligence of a trespasser *782 are the same as those of an invitee. We have held that a trespasser cannot

complain of the negligence of the owner because he is not in the same position as an invitee. Bailey v. Jefferson Land Co., 129 Mo. App. 665, 108 S.W. 563. The trial court gave the jury the following instruction: "The Court instructs the jury that, if you find and believe from the evidence that the plaintiff, without any fault on his part, stumbled, and fell into the water, and had no previous knowledge
of the water, or had no previous knowledge of the condition of the water, and there was no hidden defect in the water which caused him to fall, and that he was in the exercise of ordinary care, that he was not negligent, and that he assumed the risk of the conditions of the water, then the plaintiff cannot recover, and your verdict will be for 82157476af
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